LOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

N THE MALTTLER O
ADMINISTRATIVE CONSENT ORDLEER

Doug Hurris
lowsa County, Iowa NG, 2008-AFO- 1

Ty Doog Harris
6102 County 1Rd, X357
Morning Sun. lowa 32640

L SUMMARY
This administrative conscent order is entered ino between the lowa Department ol
Natural Resources (DNR) and Doug arms Jor the purpose of resolving the 1ssucs
surrounding a manure discharpe at My, TTarmis® facility and the resulting fish kil m Otter

Creek. Tn the interest of avoiding lifgation, the partics have agreed to the provisions below,

Queslions regarding this adninistrative consent order should be directed to:

Relaling o technical requirements: Reluting to lepal requivements:
Russell Rowce, Field Ollee 6 Kelli Book, Attorney for the DNR
lowa Drepartment of Nutural Resources lowa Department of Nalural Resources
173 W Madison TOU0 Hickman Read, Swite |
Washinglon, Towu 325333-1623 Lirbandale, lowa 50322

Phone: {319 635-2153 Phone: 3137281-8563

Pavment of penully lo:

lowa Diepartinent of Natoral Resources
Henry A, Wallace Building

502 East Ninth Streel

Des Moines, [owa S0319-0034

11. JURISDEICTION

This adininistrative consent order i5 issued pursuant o Towa Code section
455B.175{1) which authorizes the Dircetor to issue any order necessary to secure cumpliance
with or provenr a violation ol Towa Code Chapler 455B, Division 1L Part 1 and lowa Code
Chaprer 439 and the miles adopted or permits issued pursuant thereto, and Towa Code section
4351109 and 367 lowa Administrative Code {TACY Chapler 10, which authorize the Director
1o assess administrative penulucs,
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11, STATEMENT OF FACLS

i Doug larris owns and operates an amimal conlinement facility located at 6102
County Rd, X37 in Moming Sun, lowa (Section 2, T-73 & 74 N, R-4-W, Lousa County).
Mr. Harris is a contractor grower for 1viQak Foods. Mr. Harris® facility consists of one wean
1o finish swine building with a capacity of 1.20) head.

2 O Cetober 8, 2007 at 12:15 p.m., Nick Bigps, 1riQak Foods employec,
contacted DNR. Field Ofitee 6 to report a manure spill at Mr. Harris® factlity. Mr. Bipgs
indicated the discharge had resulted in a fish kill in Otter Creck. Mr. Biggs was mstructed to
construct an carthen plug n the road ditch and inte a field drainage ditch that was connected
o Ctter Creek in an efTort 1o stop the manure flow.

3. Russell Royee, DNR Ficld Otfice 6, responded o the complaint. 'rior
aoing to the facility Mr, Rovee stopped at a point where Otter Creck crossed M Avenue {Sitc
#17 just west of the city of Wapello, lowa, At (his location Mr. Royce observed a number of
dead {ish up and down the siream from the bridge. He collected {aboratory sampies. At this
point, Mr. Royce contacted DNR Fisheries (o notify them of the fish kill and to request
assistance in the fish kill investipation. Mr. Royee then proceeded to the facility. He spoke
with Dan Kelly, TriQuk Foods emplayee, upon amiving at the facility. Mr. Kelly told Mr.
Rovee that the nmanure spifl had first been discovered at 8:00 aum. on October 6, 2007,

4, During the investigation, Mr. Royee met with Mr, Biggs. Mr. Biggs showed
Mr. Rovee the path the manure made from the confincment butlding w the tile intake to the
road ditch along County Road X37. Mr. Royee noted that the grass was short around the
building and thers were a small amount o manure solids in the grass. Mr. Royee observed
Lhat the majority ol the manure that left the building was likely watery in nature and ohscrved
only 2 small amount of manure solids around the earthen plug that had been constructed. Mz,
Rovee observed that down grade a ew feet from the plug was a1 culvert that passes under
County Road X37, Mr. Royee collected laboratory samples ol the flow in the ditch on the
west side ol County Road X37 (Site #2). 1le also collected laboratory samples from the road
ditch above the plug (Site #33 Mz, Royce then eollected Iaboratory samples [rom the field
ditch on the east side ol County Road X37 below the plug (Site #4). Thas ficld ditch was the
Muw path that reached Otter Creek. Mr. Royce collected luboratory samples from Otter
Creck upstream ol whers the manure entered Otter Creek (Site #5). Another field ditch was
ohserved comying inte Otter Creek {rom the west passing under County Road X37 (Site #6),
Mr. Rovee collected laboratory samples from this location to determine i anything from this
ditch could have contributed to the fish kill. Mr, Royee then collected lahoratory samples
below the confiucnee of the feld ditch and Otter Creek (8ite #7). [le continued down stream
several hundred feet to a field bridge and collected laboratory samples at this location (Site
#48), Mr. Royee colleeted laboratory samples directly down stream of the bodge on 63"
Street {Site #9). The final laboratory samples Mr. Royee collected were Irom the point
where Highway 61 passes over Oter Creek just south of the eity of Wapcllo (Site #10). At
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this location, Mr. Rovee also observed dead fish in Otter Creek. The resulls of the laboratoey
samples indicated the following:

~ Sample Location Ammonia Nitrogen - Carbonaecous BOD
5] 23 mpil . NA _
R 0.10 ma/T. o NiA i
i3 | ~_ 7lmgl L Nia ]
f4 5.1 mgl. | N/A
. #5 _ (.10 myg/l. <2 mg/L
#6 ) .09 me/L <2 mgfl. |
- 7 0.08 mg/L O <mpil
8 0.94 mgT. ] N/A
B Y hed mp/ll <2 mp/T.
| #110 | - 17mgd. <2 m/L L
5, On October 31, 2007, Mr. Harris was issucd a Notice of Violalion letter lor

[ailing to report the manure discharge within & hours of the releasc. Mr. Harms was required
1o submit a written report ol the retease to DNR Field Office 6 by November 12, 2007, On
November 5, 2007, ¥Mr, Harris submitted the writien report to the freld office.

6. The fich kilt evaluation by the TYNR Fisheries personnel concluded thal 9,32
lsh valued at §3.850174 were killed, The cost of performing this evaluation was 3343.68,
The total fish kill assessment totals $4,196.42.

IV, CONCLUSIONS OF LAW

1. lowa Code sectiom 439,103 provides that the Environmental Protection
Commission shall adopt rules related to the construction or operation of animal {ceding
operations, including permit and minimum manuse control reguirements. The Commission
has adopted such rules at 367 1AC Chapter (5.

2. lowa Code seetion 455B.186 and 367 IAC 62.1(1) prohibit the discharge of
poilutants into water of the state, excupt for adequately treated pollutants discharged pursiant
f0 a permit from the DNR. Mr, [Taris® facility does not have a permit and DNR Field Office
6 lound evidence of the discharge of untreated pollutants inle watcrs of the state. The above-
fucts indicale a violation of this provision.

3. lowa Code seetion 459.311(1) and 367 IAC 65.2(3) state the minimum level
of manure control Tor a confinement foeding operation shall be the retention of all manure
produced in the confinement enclosures belween periods of manure application. In no case
chall manure from a confinement feeding operation be discharged directly inlo a water ol the
state or into a tile line that discharpes fo waters of the state. Manure {rom Mr. Harrls’ Facitity
was discharged from the facility and traveled to walers of the state. “The above-lacts disclose
a violation of this provision.
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i, 567 TAC 61.3¢2) provides general water quality crilena and prohibits
discharges that are toxic to animal or plant life. The discharge of manuare from Mr. [larris®
facility into Otter Creek s a violation of this provision in that it was acutely toxic to fish.

3. S67 TAC 65.2(9) requires thal a person storing, handling, transporting, or land-
applving manure from an animal feeding operation who becomes aware of a release shall
notify the DINR of the occurrence of the release as soon as possible but not later than six
hours after the onsel or discovery of the refease. The manure release at Mr. |larris® facility
was discoverad on Qctoher 6, 2007 at approximalely 8:00 a.m. and was not reported o the
DNR until October §, 2007 at approximately 12:15 pom. The abuve-facts indicate a violation
af thas provision.

a. towa Code section 481A.1 51 provides thal a person who is liable for palluting
a4 water of this state in violation of state law shall also be hable w pay restiation to the INR
[or irjury caused to a wild animal by the pollution. The DINR has adepted 571 TAC Chapter
113, 571 LAC 113 provides that a person whe is lable for pofluting a water of this state in
violaiion of state law shall also be Habie to pay restitution Lo Lhe DNR Lor injury caused o a
wild animal by the pollution. A (ish Kill resulted from the manure discharge at My Tarms®
facibity.

V. ORDLER
THLEREFFORE. it is hereby ordered and Thoug Harvis agrees to do the following:

l. Meug Harmis shall submit a Plan of Action w DNR Field Office 6 within 30
davs of the date the Director signs this admimistrative consent order. The Plan
of Action shall detail the steps that will be taken 1o ensure surface watcers do
not enter the manure ts;

2. Dioug 1arris shall pay restitution in the amount of $4,196.42 within 30 days of
ihe date the Dirceicr signs this admimstrative consent order. ard
Al Doug Harris shall pay a peaalty of $5.000.00 within 30 days of the date the
Dircctor signs this administrative consent order.
V1. PENALTY
1. lowa Code sections 43513.191 and 459.603 authorize the assessment of ¢ivil

penalties ol up 10 $5,000.00 per day of violation for each of the water quality violations
involved 1n this marter,

2 [owa Code scetion 453B.109 awhorizes the Lnvironmental Protection
Commission {Commission) to establish by rule a schedule of eivil penaltics up to $10.000100,
which muy be assessed administratively. The Commission has adopted this schedule with
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procedures and criteria for assessment of penaltics in 367 LAC Chapler 10 Pursuant to these
rules, the DMR has determined that the most efleetive and efficient means of addressing the
above-eited violations is the issnance of an administrative consent order with an
administrative penalty. The administrative penalty assessed by this administrative consent
arder 1s S5.000L00, ‘1he adminmistrative penally 4 detertnined in accordance with the
following:

Feonomic Benefit — Failure 1o properly contain all manure has utlowed Mo Hamis 1o
save lime and moncy, Mr, Jfarris guined an economic benetit by failing w land apply the
manure in a timely manner that would have kept the sterage pit fevel fow and prevented the
overllow. Therefore, $1,000.00 is asscssed {or this [actor

Graviry of the Violation — (ne of the factors to be considered in determining the
sravity of a violation is the amount of penalty authorived by the fowa Code for that type of
vielation. Asindicated above, substantial civil penalties are authorized by statte, Desplie
the high penallies authorized, the INR has decided 1o handle the violations administralively
41 this time, as the most equitable and cfficient means of resolving the matter. Actual harm
w the environment was documented by the impact w1 Oter Creek, ineluding over 92,000 dead
fsh. Mr. Thuris® (ailure to timely notify the MNR ol the manure release likely increased the
fmpact to the creck. [f the field olfive had been notilied immediately, containment devices
could have been constructed to lessen the impact on the ereek. The manure control and water
quality violations threaten the integrity of the waler guality program. Based an the above
considerations, $3 00000 is assessed for this lactor.

C ulpability — Loug Hurris has a duly o remain knowledgeable of DNR's
yequirements and to be alert Lo the probability that his conduct 1s subject to DINR s rules,
Based on the shove considerations, $1,000.000 15 asscssed for this Tactor,

vil. WAIVER OF APPEAL RIGHTS

‘I'his administrative consent order is entered intw knowingly and with the consent of
Doup Mamia, For that reasen, Boug Harris saives the right to appeal this administrative
consent order or any part thercof,

VI NONCOMPLIANCE

Failure to comply with this order, including failure 1o timely pay uny penalty, may
resutt in the impesition of further administrative penalties or referral to the attorney gencral
to obiain injunctive relicl and civil penalties pursuant o lowa Code section 45358.191.
Compliance with Seetion "V, Order”™ of this administrative consent order constitutes full
satisfaction of ufl requirements pertaining to the speciiic violations described in Soection TV,
Conclusions ul Law™ of this administrative consent order. IXNR reserves the right 1o bring
enfarcement action, including penalties, or 10 request that the attorey general initiate legal

—h
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action 1o address other violations not described in Section V1Y, Conelusions of Law™ of this
administrative consent order but which may arise from the facts summarized in Section “TIL
Srarement of Facts” of this administrative consent order. [DNR specilically reserves the right
to pursue enforcement action, including penaltics. for any current violations not specitically

cited 1n this order.

RICHARD AL LLOPOLT
lowa Tiepartment of Natural Resources

S

DL TRRRIS

ANo facitity rumber; Kelli Book; Field Olhice 6.

Dated thyis 7 day of
/4{#-1 |‘ , 2008,

N
DNaled this / b day of
Pt I AN 2008,

Gene Tinker; LPA; LCT and VLD T2





